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Background

In August 2014, the Minister of Finance released a White Paper, seeking comment on policy recommendations and actual draft legislation for a new Societies Act in BC.

Societies Act White Paper: Draft Legislation with Annotations August 2014
 http://www.fin.gov.bc.ca/pld/fcsp/pdfs/SocietyActWhitePaper.pdf

In his introductory letter to the White Paper, Minister de Jong stated “There are approximately 27,000 BC societies and the non-profit sector plays an increasingly important role in the province by helping to provide services that deliver social, cultural and other programs to the public. My objective in publishing this White Paper is to ensure that any legislative obstacles preventing societies from functioning fully and efficiently are identified before legislation is introduced. “

Since the release of the White Paper, 7,000 submissions were received many indicating concerns with Sections 98 and 99 of the draft legislation. Section 98 describes interested person and the complaints process. Section 99 provides members of the general public with the right to seek a court remedy if a society is acting in a fraudulent or unlawful manner, or is otherwise not acting in the public interest. 

· On October 15, 2014, 50 organizations signed on to a letter from West Coast Environmental Law expressing specific concerns about section 99 of the proposed legislation http://wcel.org/sites/default/files/publications/2014-10-15%20Letter%20re%20Societies%20Act%20White%20Paper%20v2.pdf

· The Canadian Bar Association raised concerns about the impact of the legislation stating: “The cost and time to initially defend and deal with even frivolous actions may materially affect the viability of such an entity” (p. 35) and given the potential for abuse of the section recommends complete removal of section 99. http://cbabc.org/CMSPages/GetFile.aspx?guid=debb0fd3-ad55-40e8-aa47-824ff54c48de

· The BC Law Institute which called for a review of the Society Act lodged similar concerns about section 99 and went on to respond to the Ministry’s statement that courts would control the process by observing that: “Courts are bound by process which in this area tends to favour giving litigants their day in court in all but the most extreme cases. Courts also take direction from the legislation they are applying. If that legislation is broad and open-minded, then a court will be reluctant to summarily prevent a litigant from proceeding under it “ (p. 11). http://www.bcli.org/wordpress/wp-content/uploads/2014/10/2014-10-10_BCLI-Supplementary-Report-no-2-on-Proposals-for-a-New-Society-Act-CoverFINAL.pdf

Current Situation

On January 26, 2015, several community groups were invited to a roundtable discussion with Minister de Jong. At that time, the Minister indicated legislation would be introduced in the spring or early summer of 2015. At the lunch, representatives spoke to concerns about sections 98 and 99, as well as some other provisions that are of concern. The Minister said that he would like to share information about the changes before the Bill is introduced, but could not promise to do so given their time-lines and the rules around introduction of Bills.

Key Considerations

· Special Role of Non-Profits 

· Non-Profits include sports clubs, arts organizations, advocates for social justice, private schools, hospitals, food banks, environmental groups,
· They are the glue that binds the social fabric of BC together.
· They focus on community and provide public benefits.
· They are important vehicles of citizen engagement. They are governed by volunteer boards of directors who give millions of hours of volunteer time.
· They have a substantial economic presence in the province

· Intimidation, Wasted Resources and Court Time

· Most volunteer board directors do not have experience with the law nor do their societies have the resources to hire lawyers. Larger societies usually do not set aside funds to hire lawyers or justify their view of the “public interest:” in court. Section 99 has the potential to intimidate many societies and to divert resources away from the work that societies do.
· People may decide not to serve as volunteer directors with the result that some societies may cease to exist and the valuable services they bring to communities end.
	        -    BC courts are already overburdened. Valuable time and resources to 
	             address vexatious and frivolous applications are considerable. 


· The Public Interest

	- The public interest is already protected through laws that govern
	   charities and through contract terms when organizations receive public
	   money.
	- Democracy is served through a diversity of societies representing different
	  points of view and offering a range of programs. Controversy will arise in 
	  decisions make by societies, as they do for other corporations, and in the 
	  vast majority of cases this is a normal part of the democratic process.

Source: West Coast Environmental Law http://wcel.org/sites/default/files/publications/2014-10-15%20Letter%20re%20Societies%20Act%20White%20Paper%20v2.pdf


Recommendations

The Minister introduced the draft legislation by saying its purpose is to make societies function fully and efficiently. Instead, Section 99 is a legislative obstacle that will prevent societies from doing this because valuable and precious time and resources will be wasted. Section 99 needs to be removed from the draft Bill.

Questions

When the legislation is introduced, I ask that you, as my MLA, bring up the following questions:

Courts look to legislation to provide guidance. How will the court decide on the appropriateness of a “person” who challenges a society’s activity as being detrimental to the public interest? (Section 98)

In a democracy, differing viewpoints occur. How will Section 98 not be used for vexatious complaints?

What is the “public interest”? (Section 99)

What existing problem is section 99 meant to be addressing?

What if the ‘person’ is a corporation, as in a SLAPP (Strategic Lawsuit Against Public Participation) suit?
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